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SHOULD BRITAIN HAVE A WRITTEN CONSTITUTION? 
By: Vernon Bogdanor, Tarunabh Khaitan And Stefan Vogenauer. 
(Source Of Draft British Constitution 2007 by Students.) 

‘We Englishmen’, declares Mr Podsnap in Charles Dickens's novel, Our Mutual Friend, ‘are Very 
Proud of our Constitution. It was Bestowed Upon Us by providence. No other Country is so 
Favoured as this Country'. What Dickens intended as satire seemed to many, until the second 
half of the twentieth century, no more than sober realism. 


Indeed, Mr Podsnap's view was to be echoed not only in Britain but also by observers in other 
countries, who studied the British constitution to discover the secret of successful government, 
the secret of how to combine freedom with stability. Today, however, Mr Podsnap is out of 


fashion, and, in its July 2007 Green Paper on The Governance of Britain, the incoming Brown 
government cautiously airs the idea of a ‘written constitution’ for the United Kingdom(paras 
212+3). Would a written constitution be either feasible or desirable? 


A written more properly, a codified constitution provides a clear, accessible and coherent 
account of the body of fundamental rules and principles according to which the state and society 
are constituted and governed. In addition, it defines the powers of the institutions of 
government and sets out the rights of individuals and their responsibilities. Constitutional 


romantics would claim that there already is an excellent British constitution in place, a 
constitution that has served Britain well for centuries, but happens to be uncodified and, in part, 


unwritten. The trouble is, however, that an uncodified constitution yields insufficient clarity 
in many important areas. /n the autumn term of 2006, Vernon Bogdanor and Stefan Vogenauer 


held a seminar at Oxford, at which students were asked to draft a constitution for Britain. 


Tarunabh Khaitan, a doctoral student, played a prominent part in the exercise. 
The students were asked to draft the constitution as it actually is rather than as it might be or 


as it ought to be. They soon realised that there were many areas of unclarity. Is there, for 
example, a constitutional requirement for a referendum before legislative powers are 
transferred from Westminster to a devolved body? Is there now, following the precedent of the 
House of Commons vote before the Iraq war, a constitutional requirement for Parliament to 
approve significant, non-routine deployments of the armed forces into armed conflict? The 
answers that the students gave to these and many other equally important questions can be 
seen in their draft constitution, published below in this issue of The Political Quarterly and 
also as an appendix to Chris Bryant's volume, Towards a New Constitutional Settlement. But it 
is impossible to say whether the students’ answers accurately rejected the present state of the 
constitution, precisely because nobody knows what the constitutional position actually is. Some 
might concede the need for further constitutional reform but suggest that this need not entail 


a codified constitution. Instead, we should, so they would arque, continue to act in the traditional 
spirit of British law_reform, which is not that of systematic, rational and comprehensive 


codification of an entire area of law, but rather one of organic and incremental adjustment. 
Further amendments to the constitution, therefore, should be made in a piecemeal manner. 
This would not, however, yield the clarity and accessibility that only a constitution could 
produce; and it would fail to confront two frequent criticisms of the programme of 


constitutional reform since1997, namely that it has been conducted not only in a disconnected 
fashion, but sometimes also in a procedurally flawed way. 

Many of the constitutional reforms are, after all, interconnected, and it is not helpful to deal 
with them in isolation. It would make little sense, for example, to discuss the composition of the 
House of Lords and the question of the electoral system for the House of Commons as if they 
were separate issues. They need to be dealt with together if coherence and consistency are to 
be achieved. As long ago as March 1992, Gordon Brown, as a leading politician in opposition, 
put forward the aim of ‘not just tidying up our constitution but transforming it' in his Charter 88 
Sovereignty Lecture entitled “Constitutional Change and the Future of Britain’. That exercise of 
‘transforming’ the constitution could well entail a codified constitution. Moreover, since all the 
major reforms since 1997 have been introduced by Act of Parliament, and have thus been 
‘written down the same, of course, will be true for the further reforms proposed in the Green 
Paper what argument can there be for not binding them together in one single, coherent 
document? Perhaps, therefore, the question ought Britain to have a codified constitution is 
formulated in the wrong way. Perhaps the question ought really to be Why should Britain not 
have a codified constitution? Britain is, after all, one of just three democracies not to have a 
codified constitution, the others being New Zealand and Israel. Why is this? There are in fact 
two reasons, one historical and the other conceptual. 

Most states promulgate constitutions following some momentous development, such as 
revolution, regime change, war or the attainment of independence. Such moments require the 
peoples concerned to reassure themselves of the shared values that form the basis of their 


society by giving themselves new rules for the future. That happened, for example, when the 
United States declared her independence from Britain _in_1776, when India attained her 
independence in 1947, when France adopted new regimes in 1946 and 1958 and when Germany 
adopted a new regime in 1949. There is a ‘constitutional moment' at which the rules by which 
a country is governed need to be clarified. England, however, has not enjoyed such a 
constitutional moment since the seventeenth century, when Oliver Cromwell drew _up an 


Instrument of Government in 1653, England's only written constitution. Cromwell, however, 
had already abolished the House of Lords and was to refuse to summon the House of 


Commons, and so the Instrument of Government did not seem to provide any check upon the 


power of the ruler. /n 1660, the monarchy was restored, and it was as if the brief republican 
interlude had never been. Thus England, the predominant nation in the United Kingdom, seemed 
never to have begun as a state but to have evolved continuously. There had not been a 
constitutional moment. There is, admittedly, a sense in which Britain may be said to have begun 
in 1707, when the Acts of Union between England and Scotland created the new state of Great 
Britain. Then, in 1801, the Union with Ireland created the United Kingdom of Great Britain and 


Ireland. This in turn became in 1921, when all but six of the Irish counties seceded to form the 
Irish Free State, the United Kingdom of Great Britain and Northern Ireland, which remains the 
official title of the British state. But these dates 1707, 1801 and 1921 important though they 
are, hardly have the character of defining moments in the creation of a new state, as 1776 does 
in the history of the United States, or 1789 in the history of France. Admittedly, the Acts of Union 
of 1707 created a new Parliament, the Parliament of Great Britain. But this new Parliament was 





located in Westminster, as the old one had been, and, in practice, it took on the characteristics 
of the old English parliament. 

In theory, no doubt, 1707, 1801 or 1921 could have been seen as ‘constitutional moments’, to 
be marked by the enactment of a constitution, and there are certainly those in Scotland who 
regard the Acts of Union as a constitutional document. In practice, however, the fundamental 
characteristics of the state remained unchanged, and the English felt little need for a codified 
constitution. Moreover, not only have we probably not seen any need for a codified 
constitution, but we have seen no virtue in one either. We did not believe that it would improve 
our system of government. For the ‘historic’ and uncodified constitution gave Britain, so it was 
thought until recently, many advantages. /t seemed to have the great virtue of flexibility, since 
its provisions could be changed with relative ease. There were no entrenched provisions, 
provisions that required some special procedure if they were to be changed. We were saved, 
therefore, from being bound by the preconceptions of their forebears, we were saved from 
ancestor worship, something against which Bentham and his utilitarian followers had warned us 
so strongly. For, on the Benthamite view, a codified constitution re-enacted merely the dead 
hand of the past. In addition, because there was no codified constitution, we did not have to 
subscribe to statements that would rapidly become redundant as a result of political change. A 
constitution drawn up in the year 1830, for example, would have made statements about voting 
rights and about the powers of the House of Lords, which would have become rapidly redundant 
after the Great Reform Act of 1832. A constitution drawn up in 1996 would, likewise, have 
become rapidly redundant following the reforms of the Blair government, elected in 1997. There 
was, in much of the writing on the advantages of Britain's flexible’ constitution, an implication 
that we were not as other countries, that we were made in a different and more durable way, 
that we had discovered a unique method of balancing consensus and conflict in a manner that 
best reconciled freedom and stability. That no doubt was also what Mr Podsnap meant in his 


eulogy of the constitution. But there is also a conceptual reason why Britain has never had a 
written constitution. It is that our dominant, perhaps our only, constitutional principle has been 
the sovereignty of Parliament. The 1689 Bill of Rights, unlike its American equivalent, did not 
entrench fundamental rights against a majority in the legislature. Instead, it guaranteed the 
rights of Parliament against the king. Instead of repudiating the doctrine of the sovereignty of 
Parliament, it emphasised it. Perhaps the time has now come to de-emphasise it. For, as 
Bentham noticed, if Parliament is sovereign, the individual cannot have rights against 
Parliament. There was therefore no point in having a written constitution limiting the rights of 
Parliament. Indeed, the British constitution could have been summed up in just eight words, 
“what the Queen in Parliament enacts is law.” 


